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MOTOR VEHICLE DEALERS AMENDMENT BILL 2001 
Second Reading 

Resumed from 7 November. 

MR BARRON-SULLIVAN (Mitchell - Deputy Leader of the Opposition) [11.59 pm]:  This Bill is an 
extremely important piece of legislation for the motor trade of Western Australia, and also for individual 
consumers and motorists throughout the State.  The Liberal Party intends to support this legislation, and we are 
happy to debate it at midnight in order to try to get this Bill through the Parliament as quickly as possible.  It is 
hardly surprising that the Liberal Party will support this Bill, in view of the fact that the process of reviewing the 
principal legislation was commenced under the previous coalition Government in 1996 and was progressed 
almost to fruition before the previous election.  I remind members who are not familiar with the history of this 
matter that there was extensive consideration of a number of issues with regard to the motor trade industry in this 
State, which culminated in the release of a Green Bill on 19 October 2000, about one year ago.   

This legislation does not differ to any great extent from the detail of that Green Bill, although it makes a couple 
of relatively small changes; for example, it provides for an increase in the penalties as compared with the 
penalties that were proposed in the Green Bill.  However, overall it reflects the intention of the former coalition 
Government in its Green Bill to significantly reform a number of aspects of the motor trade industry in Western 
Australia.  Those reforms commence at a very small scale.  The legislation changes things such as the 
terminology that is used in the industry - for example, the word “salesman” is changed to the more politically 
correct “salesperson” - and it makes a number of other technical changes.  The Bill goes well beyond the Green 
Bill and introduces some significant reforms for the industry.   

For some years the industry has been very keen for changes to be implemented in a number of areas; for 
example, the legislative requirements with regard to unlicensed vehicle dealing, and the outdated warranty 
system that exists in this State, particularly the outdated financial limit that is placed on vehicles when 
determining whether a used vehicle warranty should apply.  As I mentioned earlier, this legislation is in the 
interests of consumers and the industry.  However, we will raise some areas in which we believe the balance 
between the interests of the consumer and the interests of the small business sector may be a bit out of kilter.  We 
believe also that in some areas the legislation is over-regulatory and the bureaucratic arrangement is slightly 
excessive.  However, overall the legislation warrants support. 

A number of people in the industry have expressed concern that it has taken so long for the legislation to get to 
this stage.  In fairness, considering that the process was kicked off in earnest in 1996 and that nothing had 
happened in the way of significant change since the legislation’s inception in 1973 and its enactment in 1974, 
and considering the complexity of the matters involved, the effort of the people involved in reviewing the 
industry and releasing the Green Bill last October is commendable.  I doubt whether in the scheme of things the 
Bill could have been rushed through any more quickly.  I express some disappointment about the delay to this 
legislation this year.  It is no secret that the current Government obviously has a strong social agenda, and a 
number of pieces of important legislation are being put on the backburner as other legislation, such as gay reform 
and electoral change, takes precedence.  Unfortunately, this legislation has suffered at the hands of the 
Government’s social agenda.  I say that because it was made clear last year by the coalition minister - indeed, it 
was recognised by the Motor Vehicle Dealers Licensing Board - that this legislation should have been introduced 
earlier this year, at the beginning of the spring session.  It is now summer, and the Bill is only now coming 
forward for debate in the Parliament.  It is disappointing that the current Government has chosen to delay the 
Bill.  However, I indicate in good faith to the minister that it is the Liberal Party’s intention not to stand in the 
way of the progress of this Bill.  In fact, the minister will find later on that the Liberal Party will do everything 
possible to speed this legislation through the Parliament for the benefit of both the motor industry and 
consumers. 

As I mentioned earlier, a number of significant reforms in the industry were necessary.  Therefore, it was 
essential that the industry as a whole was consulted, and that the Department of Consumer and Employment 
Protection considered the consumer implications and assessed the nature of complaints in the industry to try to 
find the right balance between protecting the consumer’s rights and providing for an unfettered industry as much 
as possible.  That consultation has helped get us to the stage at which the legislation is, broadly speaking, I 
would argue, acceptable to both sides of politics in this Parliament.  With that in mind and knowing, as I and my 
colleagues do, that the vehicle sales profession is keen to have a number of sensible reforms put in place as soon 
as possible, I indicate that the Liberal Party will expedite progress of the Bill - so much so that it will not insist 
that this legislation go before a committee of the House or be dealt with in the consideration in detail stage.  
However, it will make a number of significant points and raise some concerns about the legislation, which 
hopefully the minister in his third reading speech will be able to address. 
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Normally, I would be reluctant to take this approach, particularly when dealing with such complex legislation.  
Not only is it complex, but also it has not been changed since it was enacted in 1974.  There have been few 
changes to the system since then.  There were some changes to the warranty level in 1989, I think, but the broad 
structure of the vehicle licensing system in this State has remained the same for 27 years or thereabouts.  Also, 
we are talking about the regulatory requirements that revolve around what is, for most of us, the second most 
expensive item we or our families will ever purchase in our lives.  Next to the family home, the family car - or, 
in the case of small business, the small business vehicle - represents a significant expense.  It is important, 
therefore, to ensure that we have a system that adequately protects consumers throughout the State.   

However, that must be balanced against the fact that this industry employs many thousands of people throughout 
the State, both directly and indirectly, and has a number of subsidiary industries operating around it.  Therefore, 
it is important that we do not hamper that industry and that in every way possible we ensure that the small 
businesses in the motor trades are able to get on with the job in an unfettered way.  That is why the thorough 
process that has been undertaken since 1996, dare I say it again, principally under the previous Government, has 
enabled this Parliament to receive this legislation in a way that should provide for more or less bipartisan 
support. 

Before I get to the detail of the legislation, I would like to commend those people who have worked so hard to 
achieve the reforms in this Bill, including members of the Motor Vehicle Dealers Licensing Board, the motor 
vehicle sales industry reference group, which looked at the need for reform in some detail several years ago in 
the late 1990s, and all those involved in the profession who have assisted in a constructive and positive manner 
over the past five years or so.  In particular, I single out the Motor Trade Association of Western Australia and 
its executive director, Peter Fitzpatrick, who on behalf of the industry have pursued these reforms relentlessly, 
and who have also taken into account the interests of consumers in Western Australia.  The previous minister 
deserves acknowledgment for his commitment to reforming the old legislation, as does the former member for 
Geraldton who impressed on a number of people that these changes were a priority for the industry and for the 
people of Western Australia as a whole.  The bottom line is that we have some concerns, as I mentioned earlier, 
but we will support this legislation.  One of the key reasons we will support it without any hindrance is that we 
have consulted widely with the industry, not only through its representative organisations, particularly the Motor 
Trade Association, but directly with a number of players in the industry, a number of companies that operate a 
variety of dealerships and so on.  The overwhelming feedback has been that notwithstanding some specific 
concerns, they would like this legislation to be passed as quickly as possible and they would like the legislative 
framework behind this industry to be modernised as quickly as possible. 

It is important to place on record a little of the background, because this has been a complex matter.  Around 
August 1997, a national competition policy review of the Motor Vehicle Dealers Act undertaken by the Ministry 
of Fair Trading found that a number of matters required attention.  The national competition policy review was 
looking for any anticompetitive characteristics in the industry, and looked at the occupational licensing 
arrangements contained within the Motor Vehicle Dealers Act to determine those that might have been 
restrictive or anticompetitive.  The review weighed these up in terms of the public interest, and in doing so it was 
required, firstly, to clarify the objectives of the legislation; secondly, to identify the nature of any restrictions on 
competition; thirdly, to analyse the likely effects of such restrictions; fourthly, to assess and balance the costs 
and benefits; and, fifthly, to consider any alternative means of achieving the same sort of beneficial results.   

The national competition policy review undertaken by the ministry made a number of recommendations, 
including:  that the licensing of motor vehicle dealers should be retained in its present form; that the policies of 
the Motor Vehicle Dealers Licensing Board should be reviewed so that they accord strictly with legislative 
requirements; that licensing for car market operators be repealed and replaced with a requirement that they be 
registered without entry criteria but with provisions for sanctions; that the licensing of sales persons be repealed; 
that the licensing of yard managers be repealed; that the power of the Motor Vehicle Dealers Licensing Board to 
set standards for premises be removed and standards be left to be regulated by existing local government 
requirements for commercial premises; and that the requirement to provide statutory warranties on used vehicles 
be retained.  The Motor Vehicle Dealers Licensing Board subsequently considered the recommendations of the 
review report and provided input to the reference group that was steering the process.  At the time the board 
raised concerns about the repeal of all licensing processes for yard managers and sales people. As a result, a 
further submission was made by the Ministry of Fair Trading to the competition policy unit of the Treasury for a 
more flexible combination of registration and certification, supported by legislation that still met the 
requirements of the policy reform objectives. 

Essentially, this provided for a less intrusive and more efficient system for people to enter the industry.  The 
board then undertook to implement the recommendations of the report that could be achieved without legislative 
change, while the remaining recommendations for the reform of the Motor Vehicle Dealers Act and the motor 
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vehicle sales industry were to be achieved through legislation.  As I mentioned earlier, subsequently, a Green 
Bill was prepared and presented to this Parliament on 19 October last year.  With very little exception, this Bill 
reflects the essence of that Green Bill and is a result of that very extensive consultation and review process to 
which I alluded earlier. 

I refer now to the Bill’s main features.  If my memory serves me correctly, the Bill provides increases to all 
penalties, including a significant increase in penalties for unlicensed backyard dealing and for any fraudulent 
activities that are carried out in connection with the sale of motor vehicles.  The area that has been of particular 
concern to the industry and to consumers is that of backyard dealing.  Previously, the penalty was up to $3 000 
and a daily penalty of up to $100 a day for the recurrence of any such offences.  That was for any successful 
prosecution for backyard dealing.  However, in recent years, backyard dealing has no longer involved someone 
selling half a dozen cars throughout the year and making a few dollars profit on each one without holding the 
requisite licence.  

Now a very sophisticated, underworld industry is growing in this State.  There has been talk of the infiltration of 
some organised gangs and criminal organisations aimed at undertaking a range of backyard car dealing 
operations.  That is in addition to people who simply fix up old cars, unlicensed cars, wrecked cars and stolen 
cars and on sell them, or people who simply deal, in effect, in the black market.  In the light of this sophistication 
and the growing scale of the problem, there is a very strong argument for a much higher penalty regime.  Clause 
26 in the legislation provides a new penalty of up to $50 000 for any person convicted of unlicensed dealing, 
compared with the current maximum penalty of $3 000.  This Bill will also provide a further penalty of up to 
$1 000 a day for each day that the offence continues to occur, compared with a fine of $100 in the previous 
legislation.  

In essence, the intention is to provide not only a far more formidable deterrent but also a more adequate basis for 
punishment for the more serious crimes committed within the industry.  

The Green Bill presented last year provided for a $20 000 maximum penalty.  This is perhaps the most 
significant change to the legislation.  The motor industry, particularly the Motor Trades Association, made 
representation and sought a higher penalty and as a result it has been increased to $50 000.  Having said that, 
New South Wales is considering a maximum penalty of $110 000 and Victoria I believe already has imposed a 
daily penalty of up to $10 000 per vehicle.  The path we are taking is more appropriate.  It would be difficult in 
some cases to identify every single vehicle involved in such criminal activity and, consequently, it would have 
been difficult to apply such a hefty penalty.  

Having a maximum penalty of $50 000 is the right ballpark figure.  While the Opposition supports that penalty 
limit, I point out concerns in the industry that the penalty limit of $50 000 is not indexed.  The minister may 
comment at a later stage about whether he would consider amendments further down the track.  It has been many 
years since the legislation was changed.  A $50 000 penalty in 10 years will have its deterrent value diminished 
quite considerably.  The alternative may have been to set the penalty by regulation in the same way that warranty 
limits are in this Bill.  It is one concern of the industry.  A figure of $50 000 is appropriate in the current climate.  
The Opposition will not move to amend the provision unless the minister considers it is something that can be 
done quickly and effectively.  It is important that the Government indicate it is keen to see the real value of the 
deterrent maintained.  Prosecutions have been very few and far between.  Understandably, over the past few 
years, there has been uncertainty about whose responsibility it is to police these provisions.  The branch of the 
Police Service that used to look after these matters is no more.  The responsibility was more or less passed over 
to the Ministry of Fair Trading.  It was necessary for the ministry to have greater legislative clout and to either 
have the resources or access to the resources to enable it to police these matters more effectively. 

Mr Kobelke:  To say it was passed over is not the best way to describe it.  The police vacated the field and the 
Department of Consumer and Employment Protection is moving into it.  There has been a vacuum that has not 
been filled. 

Mr BARRON-SULLIVAN:  That is right.  Perhaps I should be more diplomatic toward the police on this.  There 
was a vacuum for a period.  I acknowledge that the Government has provided $350 000 for four extra staff - 
three to deal specifically with unlicensed dealing and one to deal with other matters including compliance.  
While I am not in any way denigrating the work of the department and its staff, it would be interesting to see a 
different approach in which some resources are made available direct to the industry, either to the representative 
body or in some other way.  It may be a more effective way of policing this area.  When dealing with an industry 
that has its own neck on the chopping block, it has every incentive to ensure that unlicensed dealing is curtailed 
as much as possible.  I commend the Government for taking these steps but I think a less bureaucratic approach 
that assists the industry to look after its own affairs may have been worth pursuing.  The recruitment process has 
well and truly been undertaken.  I understand that some staff have already been appointed.  The minister may 
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correct me if I am wrong.  It struck me as odd that the recruitment process would be undertaken before the 
legislation was passed through the Parliament.  It is putting the cart before the horse - and it is a very expensive 
cart at that! 

Unlicensed dealing will always have grey areas.  The current legislation and this legislation do not provide 
specific definitions of unlicensed dealing.  To any great extent they do not define who is an unlicensed dealer.  
When the Opposition received briefings on this matter, it was clear that this will continue to be a somewhat grey 
area that will be subject to a magistrate in each case to resolve.  For example, if someone sold a couple of cars 
for friends and relatives, who gave that person a few dollars to undertake that work on his behalf, and that person 
did not have the appropriate licence, would that person be prosecuted for unlicensed dealing?  Basically, it is a 
matter of where do we draw the line.  In some cases it is clear that certain activities constitute unlicensed 
dealing, particularly when they are highly organised and involve an organisation of a particular scale.  I still 
think there will be a grey area and it will be something with which the magistrates will need to deal.  Did the 
minister consider providing some form of definition to make it a more precise matter?   

The penalties for other offences are high.  For example, under clause 49 someone who winds back an odometer 
faces a penalty of up to $50 000.  I do not envisage that the maximum penalty would be imposed, but it might be 
appropriate in some cases, particularly for a dealership that may have a previous history of offending.  Certainly 
the penalty is there and the deterrent is in place.  Anyone who sells a car knowing that the odometer has been 
wound back faces a $5 000 fine.  Again that is a substantial deterrent.  It will help ensure proper consumer 
protection.  It is something that the industry will welcome in an effort to ensure that it maintains a clean record.   

The second major area of reform provided for in this legislation relates to used vehicle warranties.  Until now we 
have had a situation in which, if a car costs more than $2 000, a used car warranty would apply.  That $2 000 
limit has not changed since 1989.  However, under this legislation the threshold not only will be increased to 
$4 000 but also each vehicle must be less than 12 years old and have travelled less than 180 000 kilometres for a 
used car warranty to apply.  Even then it is broken down into two categories.  The first is that if the vehicle is 
less than 10 years old and has travelled less than 150 000 kilometres, a 5 000 kilometre or three month warrant 
would apply.  If the vehicle is more than 10 years old but less than 12 years old or has travelled more than 
150 000 kilometres but less than 180 000 kilometres, a lesser warrant of 1 500 kilometres or one month will 
apply.  It is important to note that the warranty that limits the dollar amounts - currently $4 000 for cars - can be 
increased by regulation.  That is the point I alluded to earlier.  That will avoid the problem in the old system by 
which the warranty limit dragged behind and got lower and lower in real terms and caused problems for motor 
vehicle dealers.  It is excellent to see that the warranty limit can be changed by regulation.   

Clause 54 ensures that new car warranties will still take precedence over used car warranties in the case of 
demonstration vehicles.  Again this is a good point and it is important that this provision continue.  Dealers will 
still have the option of using a form 5, as it is known in the industry.  By that I mean that if a car has a structural 
defect and the dealer does not wish to fix that defect before selling the car, the dealer can put a notice on the 
vehicle indicating what the structural defect is and the estimated cost of repairs.  It is important to note that 
consumers can take action to obtain the difference if that figure provided by the dealer is inadequate to effect 
those repairs.  These form 5s are not used very often, and are mainly good for people who are mechanically-
minded and might want to save a few dollars when they buy their vehicle by negotiating with a dealer to carry 
out the repairs.  

Motorcycles are covered by these new warranty conditions, although the guidelines are a little different.  The 
Opposition does have some concern in this regard, although I know the motorcycle industry was consulted.  The 
concern relates to which motorcycles will be exempted.  From the legislation and the explanatory memorandum, 
it seems that motorcycles that have the capacity to carry pillion passengers - that have footrests, and pillion 
seats - will be covered under this legislation, but those that do not will not be covered.  Again, there is some 
concern, because a number of motorcycles sold for on-road and off-road purposes have provision for pillion 
passengers, but those that are used extensively for off-road purposes may not be appropriate for used vehicle 
warranties.  The used bike warranty will apply within three months or when it has done 5 000 kilometres, where 
the motorcycle costs more than $3 500, is less than eight years old, and has travelled less than 80 000 kilometres.  
Two motorcycles could be exactly the same, but one may have been thrashed out in the bush while the other has 
not.  When they are cleaned up and put into the yard it will be hard to tell the two apart, but the dealer will have 
to provide a warranty on both machines, and ultimately that will be reflected in the cost of both.  The Opposition 
is not necessarily expecting an instant solution, but it will need to be checked six or 12 months after the 
legislation comes into effect.  

The age of vehicles is calculated based on the date on the vehicle’s compliance plate.  When members were 
briefed on this matter, and in discussions with people in the industry, the Opposition looked at the different 
options that could have been used, and this does seem to be the most logical way of doing things.  Obviously, the 
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strict definition of a manufacture date might create a situation, particularly with imported vehicles, where up to 
two years might elapse before that vehicle was sold, and yet that two-year period would still be biting into the 
period that is used to determine whether or not the warranty should apply.  Using the date on the compliance 
plate pins down the date on which the vehicle was ready to be transported for wholesaling, and ultimately for 
retailing, and is probably as good a point as any to pick for that purpose.  

A very significant change in this legislation relates to used four-wheel-drive vehicles.  For the first time, those 
vehicles will be able to be covered by the same used car warranty.  This will certainly be good for consumers, as 
four-wheel drives are becoming far more popular now.  In fact, one wonders how many four-wheel drives get 
sold and never actually get used out in the bush, for which they are designed.  They are certainly very popular 
family vehicles, and are being used extensively in business.  There is some concern, which I point out to the 
minister, about which four-wheel drives will be exempted from these warranty conditions and which will not.  
The legislation provides for any four-wheel-drive vehicle with two rows of forward-facing seats to be covered by 
the used car warranty provisions.  The warranty conditions will apply to a four-wheel-drive dual-cab utility, but 
not to a king-cab or a single-cab four-wheel drive utility.  Not only that anomalous situation may arise, but also 
two four-wheel-drive, dual-cab utilities used under different circumstances could both end up in vehicle 
dealerships and attract the same warranty conditions, even though one had been used in a very serious off-road 
capacity and the other used in an urban environment and not been subject to the same rough and tumble.  The 
position is similar to that of off-road motorcycles.  We suggest that the matter should be looked at after a period.  
Obviously, the vehicles that can be exempted from these warranty provisions are determined by regulation.  
Perhaps that also can be considered further down the track.   

In any event, it is important to note that dealers can still offer a warranty waiver on application to the Department 
of Consumer and Employment Protection.  This is not a very common practice.  Perhaps it could have been 
considered in more detail when framing the legislation.  A number of members of the Liberal Party would have 
liked to see it pursued in a bit more detail.  I believe it may have been possible to encourage some sort of 
optional warranty system.  There is no doubt, particularly for four-wheel-drive vehicles, that the warranty system 
that has been brought in will lead to an increase in prices across the board.  It must do, because dealers must 
provide for a warranty.  Consequently, a more defined optional warranty system might have been a way of 
keeping the costs down and simplifying matters for dealers and purchasers.  

The legislation also provides greater emphasis on ensuring that there is consistent and clear disclosure of 
information to purchasers of motor vehicles, with dealers being required to use contracts that contain prescribed 
information, terms and conditions.  Again, this is important for consumer awareness.  Hopefully, ultimately it 
will avoid disputes or reduce the incidence of disputes arising from lack of clarity or confusion about the 
interpretation of sales contracts.   

The legislation makes it a requirement for dealers who sell vehicles by consignment to operate trust accounts for 
the deposit and disbursement of funds from the sale of a consignment vehicle.  Dealerships in some cases have 
tended to spend the money, if I may put it in that way, that they have obtained from consignment sales, and they 
have ended up in an awkward cash flow position.  Consequently, by providing for a separate trust account rather 
than putting money into their general account, for example, it will give people selling their vehicles on 
consignment a greater degree of security. 

There are a couple of concerns.  One is the cost of audits that are required under this legislation and that 
consignment dealers will be obliged to undertake.  It has been put to us that there is no problem with having 
random audits or something of the kind by the department.  Having an annual audit system internally or by a 
business’s accountant will not necessarily prevent a number of the problems that have occurred from time to 
time in the industry.  By that I mean there could be a separate trust account, but if a business is going down the 
gurgler, it will not take long to empty that trust account, and the money will not be there when it is needed when 
the company goes into liquidation or whatever.  It will certainly provide a degree of discipline for these 
businesses.  It will improve the situation from the consumer’s point of view by making the whole system a little 
more accountable and transparent.  Again, a significant cost is involved there, particularly for some of the 
businesses that are not large-scale businesses.  We have some concern about it and we would like to see it 
monitored after this legislation is put into effect. 

The Bill enacts a number of changes to the range and scope of powers available to the Motor Vehicle Dealers 
Licensing Board when it deals with disciplinary matters.  These powers include the introduction of penalties 
including infringement notices for minor offences.  In addition to being able to disqualify a licensee, which the 
board can currently do, the board will be able to issue fines, impose conditions on licences and issue conditions 
and reprimands.  Essentially, it will be able to judge the situation and provide the most appropriate disciplinary 
action.  The legislation has a very important and specific provision to ensure that the board will have to conduct 
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a formal inquiry in such cases and give the licensee concerned a fair hearing before it can issue an order to 
discipline the person.  

As I mentioned earlier, the legislation retains the general system of licensing for motor vehicle dealers, sales 
representatives and yard managers.  However, it goes further by providing for a different class of licence to be 
set by regulation.  A person’s licence will be able to reflect his or her business activity more than it can at the 
moment and it will be possible for the board to impose appropriate restrictions or conditions in each situation.  
That is an example of the industry being able to self-regulate.  It will have a greater degree of power to do so 
because the board largely reflects the interests of the industry as well as the interests of consumers.  

However, the Bill treats car market operators - people who essentially provide a venue for an individual to sell 
their vehicle - very differently.  Instead of a rigid licensing arrangement, car market operators will be subject to a 
far less intrusive system of - 

Point of Order 
Mr BIRNEY:  I draw the Acting Speaker’s attention to the state of the House.   

The ACTING SPEAKER (Mr McRae):  There is no point of order.  

Debate Resumed 
Mr BARRON-SULLIVAN:  Instead of a rigid licensing arrangement, the car market operators will have access 
to a registration system that is supported by this legislation so that sanctions can still be imposed and people who 
are unfit for the task can be removed from the industry if necessary.  Car market operators will still have to put a 
notice on each vehicle advising that no warranty applies to those vehicles and also advising whether each vehicle 
has any financial encumbrance.  Other than that, the deal is between the owner of the vehicle and the purchaser.  
In that respect, it is not at all a bureaucratic arrangement.  I suspect that system will operate very efficiently.  

I have touched on a couple of concerns that the Opposition has with this Bill.  I would like to list them and if the 
member has a pen handy, perhaps he could note them and then comment on them during the third reading 
debate.  We do not intend to go through this Bill clause by clause.  The first concern is the definition of 
unlicensed dealers.  It is a bit vague as to whether it will apply to family and friends or whether it will apply to 
the big fish.  The second concern is whether the minister can indicate whether additional staff will have been 
employed before the legislation is in place.  The third concern is - 

Mr Kobelke:  Did you want me to answer those concerns now by way of interjection? 

Mr BARRON-SULLIVAN:  By all means.  

Mr Kobelke:  It is my understanding that the staff have not yet been engaged.  

Mr BARRON-SULLIVAN:  I will ask the minister to deal with the issue of the definition during the third 
reading debate because I am running out of time and I do not want to seek extensions if I can help it.  There is 
some concern about whether the $50 000 limit on the penalty for a person who is engaged in unlicensed dealing 
will maintain its real value.  

Mr Kobelke:  I will cover that.   

Mr BARRON-SULLIVAN:  I refer the minister to the question of audit costs for consignment sales.  Was it 
deemed absolutely necessary to insist that those businesses carry out annual audits?  Why could it not have been 
left to them to run their financial affairs and perhaps have random audits or some checking mechanism?  Why 
was the introduction of the legislation delayed?  Were there reasons other than the election and the 
Government’s legislative schedule?   

I also refer to the question of four-wheel-drive vehicles and motorcycles.  Does the minister anticipate problems 
determining which vehicles should be exempted?  Will he agree to ensure that the situation is reviewed after six 
or nine months?  Will he also undertake to consult the industry to ensure that it is not experiencing any 
difficulties in that respect? 

Mr Kobelke:  Please clarify that point.  I am not sure about the exemptions.  

Mr BARRON-SULLIVAN:  The legislation provides that vehicles can be exempted from the warranty 
provisions; for example, a two-seater, four-wheel-drive ute would not be covered by this legislation, but a dual-
cab, four-wheel-drive ute would.  Those vehicles will be used for the same purposes on the same terrain - 
perhaps on a minesite or whatever - and that might create some difficulties.  Will the minister agree to ensure 
that that matter is reviewed?  I suggest that the industry be consulted after six or nine months.  The minister 
might like to say how he anticipates this legislation being reviewed.  It would be appropriate to consult the 
industry after 12 months to establish whether any problems have emerged.  
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I reiterate the Liberal Party’s support for the motor vehicle industry in this State.  Members on this side have a 
number of concerns about what I hesitate to call the heavy-handed nature of this legislation.  We must protect 
consumers, but we have some concerns about the regulatory aspects.  We understand that it has strong support in 
the industry and that it will be welcomed by consumers.  The Liberal Party started the reform process in 1996 
and it is keen to see the reforms put in place as quickly as possible.   

The Liberal Party supports the Bill and will expedite its progress through this place.  Although it is nearly 12.50 
am, we are keen to see it through to the third reading as soon as possible on behalf of the industry and 
consumers.   

MR AINSWORTH (Roe) [12.49 am]:  I support the Bill on behalf of the National Party.  One of the previous 
speaker’s final comments is worth pursuing.  He referred to the heavy-handedness of some provisions in this 
legislation.  I agree with him, but recognise the need to include significant deterrents to ensure that it is complied 
with and that the people operating poor quality backyard dealerships and flouting law face its full force.  
Nevertheless, I have doubts about some aspects of that heavy-handedness.   

In his second reading speech delivered on 7 November, the minister mentioned vehicle rebirthing and the 
transfer of vehicle identification numberplates from wrecked vehicles to stolen vehicles.  As I see it, the 
legislation does not address the use of those plates.  I know it is probably a separate issue, but it must be 
addressed by either this or other appropriate legislation.  People can not only buy wrecks from various places, 
remove the identification plates and put them on stolen vehicles, but also take a vehicle that by most people’s 
standards is totally wrecked, straighten it out and put it back on the road in an unroadworthy condition.  That can 
happen even if the person has a dealers licence.  That is one area that needs to be tightened because it is very 
much abused.  The problem would be overcome in a significant way if a vehicle’s identification plates were 
required to be removed and sent to a central agency for disposal once it was written off by an insurance 
company.   

The other issue of interest is how many vehicles need to be sold each year for a seller to be classified as a dealer.  
I can understand - 

Mr Kobelke:  The answer is one.  I will answer that more fully in my reply, but it is basically one. 

Mr AINSWORTH:  That raises other issues.  It will depend on the difference between a vehicle being sold rather 
than being replaced by another vehicle in the sense that a person selling his daily motor car - 

Mr Kobelke:  There is no issue if someone sells a vehicle of which he is the owner; it is when someone deals in 
other people’s vehicles that he is considered an unlicensed dealer.  He needs to buy and sell only one vehicle in 
that manner. 

Mr AINSWORTH:  Some people for a range of reasons own a second-hand vehicle in which they drive around, 
and also work on to improve its value or roadworthiness.  They might sell that vehicle, buy another and do the 
same thing.  That could happen more than once - 

Mr Kobelke:  That person would not be an unlicensed dealer.  If someone buys a vehicle and transfers it into his 
name, he may do whatever he wishes to the car and resell it.  He would not be an unlicensed dealer. 

Mr AINSWORTH:  Is the minister saying that the process about which he is talking could occur two or three 
times within the space of 12 months, and that provided the vehicles are transferred into the person’s name before 
being sold to someone else in the normal way that private motor vehicles are sold, the person would not be 
considered a dealer? 

Mr Kobelke:  That is correct. 

Mr AINSWORTH:  That clarifies one area about which I was concerned.  I was concerned for a couple of 
reasons, one of which was entirely personal.  Although I do not have the time for this indulgence myself, some 
people are involved in the collector car hobby.  They purchase the remains of old motor cars, which could be up 
to 80 or 90 years old, do up these cars and sell them.  I would have great opposition to the Bill if it would catch 
those people and put them in the same category as unlicensed dealers.  However, from what the minister said, a 
person in that situation would not be considered a dealer.  

On that basis, I am happy to support the legislation as it is drafted.  The overriding concern we all have is for the 
protection of the public.  In some cases, this Bill will protect people from themselves by prohibiting them from 
utilising unlicensed dealers.  That practice offers no access to used vehicle warranties or any real recourse to the 
law if a problem occurs with the sale.  Some people will take that risk on the basis that they will buy a cheaper 
product.  Although “buyer beware” has always applied in these situations, we must protect the public from itself 
by putting in place legislation that will discourage and stamp out illegal backyard sales of low-quality motor 
vehicles.  I think this legislation goes a long way towards achieving that aim.  
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The ACTING SPEAKER (Mr Edwards):  Before I give the call to the member for Kalgoorlie, I ask that the 
conversation in the corner be a little quieter. 

MR BIRNEY (Kalgoorlie) [12.54 am]:  The Bill before us deals with the Motor Vehicle Dealers Act 1973, 
which is a somewhat complex and complicated Act.  I must say that I am somewhat bemused that we are dealing 
with this significant legislation at one o’clock in the morning.  I am unsure that it is an efficient way to pass 
legislation.  Nonetheless, I am more than happy to put my comments on the record. 

I support this legislation.  It is terrific legislation.  After reading it I was very much compelled to support it.  A 
strange quirk popped up in the past week or two when I read a couple of the minister’s Bills and thought they 
were good pieces of legislation. 

Mr Kobelke:  I am already on the record stating - and your Deputy Leader pointed out - that the Bill was drafted 
by the previous Government.  We have acknowledged that.  We have tidied up the legislation in a couple of 
minor ways and increased the penalties.  However, the Bill was drafted by the last Government, which again is a 
good reason to proceed very quickly with it.  It has had wide consultation and we acknowledged right from the 
start the hard work done by the last Government. 

Mr BIRNEY:  I am simply saying that every now and again I have a conflict when I read some of the Bills 
presented by the minister.  I sometimes think that perhaps I am in the wrong party.  I then look a little further 
into the Bills and discover that they originated from the previous Government.  However, I acknowledge that the 
minister gave us due credit for the origins of the Bill.  It is a shame that we did not get around to introducing it. 

A very pro-industry view is expressed in the Bill.  We Liberals like to think of ourselves as being supportive of 
industry and this Bill is very much supportive of industry.  The Motor Vehicle Dealers Act 1973 has not been 
amended since 1974.  It is well and truly time that some of these amendments were enacted.  I am told that many 
of the amendments in the Bill originated from a motor vehicle sales industry reference group of 1996 in 
conjunction with a national competition policy review.  For the record I must say that I am not entirely 
comfortable with some of the recommendations on a host of broad issues and different portfolios that came from 
the national competition policy.  However, in this case I am very supportive of the Bill. 

I have worked in the automotive industry for some 14 to 15 years and therefore like to think that I have a grasp 
of what we are talking about today.  I own a Mitsubishi parts business and a Suzuki parts business and although I 
am not directly involved in the sale of vehicles, I have had a deal of contact with people who are involved in that 
industry.  The Bill contains several major amendments to the Motor Vehicle Dealers Act and it would be fair to 
say that a major shake-up is before us.  As I said, the Bill has the support of industry; the Motor Trade 
Association of Western Australia is very supportive of it.  The Deputy Leader of the Opposition and I met with 
members of the MTA a day or two ago and they expressed the view that the Bill should pass through Parliament 
with some urgency.  We in turn gave a commitment, alluded to earlier by the Deputy Leader of the Opposition, 
to the MTA that we would not hold up the Bill in the third reading stage. 

The Bill deals with some problems that have been expressed by dealers in the past.  I believe there is a bit of a 
trade-off involved also, which will go some of the way to address the problems expressed by consumers over the 
years.  It is fair to say that the trade-off is fairly fine but is nonetheless a trade-off.  Some benefits of the 
amendments are for consumers but they are mostly aimed towards helping dealerships and I am sure dealers will 
be very happy when these amendments are enacted.  Currently if a vehicle attracts a price tag of some $2 000 or 
more, including the goods and services tax, that vehicle attracts a warranty period of some two months or 3 000 
kilometres, whichever occurs first.  The intent of the Bill is to increase the warranty threshold to $4 000, which is 
quite reasonable.  However, it goes further than that.  The minister’s second reading speech states that a vehicle 
must attract a price tag of $4 000, and be less than 12 years old or have travelled less than 180 000 kilometres 
before the vehicle will be warranted.  I have a particular concern with that provision in the Bill.  To my way of 
thinking that means that a vehicle which is 11 years old and which is worth, say, $4 100, but which has travelled 
450 000 kilometres because it is a taxi or whatever, would then attract a warranty.  I am of the view that the 12-
year threshold is not necessarily relevant.  The relevant factor in a vehicle warranty is the number of kilometres 
the vehicle has travelled.  A person could have a 12-year-old vehicle that has travelled very few kilometres 
because it has been stuck in the back shed for the best part of 20 years, and I know some people who have 
vehicles that have been stuck in the back shed for the best part of 20 years.  The relevant provision in this Bill is 
the number of kilometres that the vehicle has travelled.  

Mr Kobelke:  As a person with an interest in parts, you would realise that the cost of the warranty for a vehicle 
that is 13 years old, even if it has done only 20 000 kilometres, is higher because there may be difficulty getting 
parts and other such issues. 
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Mr BIRNEY:  No, it is not higher.  People can have great difficulty getting parts.  That is not necessarily 
reflected in the price.  Either people can get them or they cannot.  It they can get the parts, they are available on 
the market and have been manufactured commercially, and the price is no problem.  If people cannot get the 
parts, that is an issue. 

Mr Kobelke:  It reflects in the price for which the vehicle can be sold as a second-hand vehicle.  As you know, 
the standard price is tied very much to the age of the vehicle; therefore, because of the depreciation on the 
vehicle after 12 years, the margins available to the dealers will be reduced because they are dealing with a 
vehicle that retails at a much lower price.  On top of that, there might be other issues such as the availability of 
parts, etc and whether the vehicle must be repaired.  There are three triggers, and any one applies.   

Mr BIRNEY:  How does the minister propose to deal with the situation that would arise when a vehicle is 11 
years old and has travelled 450 000 kilometres, but still attracts a warranty? 

Mr Kobelke:  The exclusions from the warranty are triggered by any one of the three. 

Mr BIRNEY:  That is right.  If the vehicle is 11 years old, it comes in under the 12-year threshold, which means 
it has been triggered. 

Mr Kobelke:  No; it is the other way around. 

Mr BIRNEY:  The price also must be in excess of $4 000.  That is the first issue.  If it is less than $4 000 and the 
car is less than 12 years old, it will not attract a warranty.  If the vehicle costs in excess of $4 000 and is less than 
12 years old, but has travelled an extremely large number of kilometres, under the legislation as it stands, the 
dealer will be required to warrant that vehicle.  Taxis are a very good example. 

Mr Kobelke:  Can you repeat that?  I do not think so.   

Mr BIRNEY:  The vehicle is 11 years old, costs $4 100 and has travelled 450 000 kilometres - 

Mr Kobelke:  It is not warranted because it has travelled over 180 000 kilometres.  

Mr BIRNEY:  That is not how the minister’s second reading speech reads.  His second reading speech states that 
the vehicle must cost in excess of $4 000 and be less than 12 years old or have travelled no more than 180 000 
kilometres.  Perhaps the minister has used some loose wording.  I have not looked at the clause, and I certainly 
hope that the clause does not reflect the minister’s second reading speech.  That is something the minister might 
like to look at.   

The Bill contains a further provision that if a vehicle is between 10 and 12 years old, or has travelled between 
150 000 and 180 000 kilometres, the warranty provisions will change.  The difference between 10 years and 12 
years is two years; and two years does not necessarily change a vehicle to a great extent; and the difference 
between 150 000 kilometres and 180 000 kilometres is only about a year and a half’s worth of driving.  I 
question the need for that provision.  It seems to be a waste of time and a bit more bureaucratic, and it will 
probably place more of a burden on dealers, because they will need to work out whether the vehicle is 10 years 
old or 12 years old.  If we were to stick with a threshold of 12 years and 180 000 kilometres, it would be a lot 
easier all around.   

There is not much doubt that the fact that four-wheel drives will now be warrantable will be welcomed by the 
general public.  However, it is expedient to have a quick look at why four-wheel drives were not warrantable 
years ago.  I am told that warranty is done by regulation, and that successive ministers have agreed that four-
wheel drives should not be warrantable.  The reason for that is predominantly the fact that in the past, many four-
wheel drives have been sold to mine sites.  If a land cruiser is put down an underground tunnel, three months 
later the brakes, the differential and all sorts of other parts will need to be re-done, because they clog up with 
mud and chemicals, and the dealer will be significantly out of pocket.  Although I agree with the sentiment that 
four-wheel drives should be warrantable, because many people use them as family vehicles - and that has been 
recognised in this legislation - the legislation does not deal with the fact that four-wheel drives will still be sold 
to mine sites and will end up being put down an underground tunnel.  The legislation provides that a four-wheel 
drive must have two forward-facing sets of seats before it can be given a warranty; and that effectively rules out 
a land cruiser tray back from attracting a warranty.  However, many of the vehicles that are being used on mine 
sites these days are twin-cab four-wheel drive Hiluxes; and the mine managers, and certainly the shift bosses, 
drive around in HZJ 100 land cruiser station wagons.  Those vehicles go down the underground tunnels and are 
given a fairly hard time.   

Under the provisions of the minister’s legislation - or should I say our legislation - that issue has not been dealt 
with.  I am not sure how the minister will deal with that issue.  I accept that it is a difficult issue; nonetheless, it 
needs to be considered.  It is a significant issue, because a dealer may sell 10 or 12 four-wheel drives to one 
mining company in one hit as a fleet sale.  If all of those four-wheel drives had two forward-facing sets of seats 
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and were twin cabs or station wagons, in three or four months all 12 of those vehicles might be back on that 
dealer’s doorstep and the purchaser might be looking for a fairly significant whack of money to be spent on them 
under the warranty to remedy the faults that have occurred as a result of those vehicles being used in an 
underground mine.  I do not know how the minister will deal with that issue, and I do not propose to offer him 
any solutions, but this matter needs to be addressed. 

I turn now to unlicensed motor vehicle dealing.  The Bill proposes to increase the maximum penalty from the 
current $3 000 to $50 000, which is an increase from the $20 000 limit that was proposed by the people who 
were advising the Government.  I do not have a problem with that; the maximum penalty needs to be a deterrent 
to people who wish to involve themselves in unlicensed motor dealing.  I was interested in the minister’s 
comment that an individual who bought a vehicle, put it in his own name and sold it again, regardless of the 
number of times that was done, would not be engaging in unlicensed motor dealing. 

Mr Kobelke:  That is not quite what I said.  I will lay it out more clearly in my response. 

Mr BIRNEY:  My information recently and over a long period is that a person who bought and sold a vehicle on 
more than one occasion and who met certain criteria would be classed as an unlicensed motor dealer.  My 
understanding is that the Crown would have to prove that the person was doing that repetitiously for commercial 
gain and as such was an unlicensed motor vehicle dealer.  Therefore, I do not think that the answer the minister 
gave the member for Roe was entirely correct.  It certainly was not correct according to my knowledge of what 
constitutes an unlicensed motor vehicle dealer.  However, I think the member for Roe was alluding to the fact 
that no firm guidelines are in place for what constitutes an unlicensed motor vehicle dealer.  Can a person sell 
one, two, three, four or five vehicles?  I know that commercial gain and repetition is involved.  However, it is 
still a grey area, and one that needs to be addressed with a degree of urgency.  The rules are vague; that is the 
issue.  Some people might knock off three or four cars in a year for good reason.  However, if they have made a 
profit on every one of those cars, that is commercial gain.  If they have done it over a relatively short time, that is 
repetition.  I would not propose that any part of a $50 000 fine should be imposed on an individual who has done 
that three or four times in a year.   

One of the bigger issues with which the Government is attempting to deal is that people buy vehicles and on-sell 
them without transferring them into their name.  That would certainly constitute, in my view at least, the 
activities of an unlicensed motor vehicle dealer.  That practice must be stamped out.  Once again, I am not sure 
how that could be done.  I notice that the penalty has been increased.  Perhaps the new maximum penalty may be 
somewhat of a deterrent for those people who seek to buy vehicles on the open market and then sell them 
without transferring them into their name.  It is a practice that has gone on for many years, and I suspect it will 
go on for many years to come.   

In the little time I have left, I say once again that I support the changes.  They are long overdue.  They are pro-
industry changes, although I accept that there are a number of trade-offs and concessions that consumers will 
probably warm to.  However, in the main, it is a pro-industry Bill.  It has my support and that of the Opposition. 

MR BRADSHAW (Murray-Wellington) [1.11 am]:  I also support this legislation, which has benefits for both 
the consumer and the industry.  If one goes back long enough, one can remember the bad stories about used car 
salespeople or used car lots, the bad deals that occurred and all the problems that went with that.  I guess it was 
probably the 1973 Bill that went through and became the Act that sorted out the industry.  In the time I have 
been a member of Parliament, I can remember only one problem with a person who had bought a used car.  
Another problem that arose, which was not anything to do with me and I did not get any complaints, was that a 
few years ago a new car dealership in Mandurah was trading in cars that had money owing on them.  People 
traded in their vehicle, got a new car and took out hire purchase on the new car.  The dealer eventually went 
broke.  It turned out that he had not paid off the hire purchase debts on the cars that he had traded, and the people 
ended up with bills to pay because the onus reverted to those who had taken on the original hire purchase 
commitment.  I do not know whether that position has been resolved, but it needs to be resolved so that people 
do not find themselves in that position again.  I guess that is one of the few bad episodes that have occurred 
during the past 18 years that I have been a member of Parliament. 

One of the problems that I have with the legislation is that some of it is a little bureaucratic.  Under the 
amendments, when a person pays up to $4 000 for a vehicle, there seems to be a complex system with regard to 
whether the car has done so many kilometres or whether it is a certain age.  We should keep things as simple as 
possible.  Many different people will commence work as car sales representatives from time to time, and I guess 
they should learn their industry before they get into it.  However, the legislation is becoming more complex by 
having a system under which, if the car has done a certain number of kilometres, it will attract a warranty; and if 
it has done more than that number of kilometres, it will not get a warranty.  There are also provisions about the 
age of a vehicle.  The legislation should be much simpler.  If someone is buying a car with a value up to a certain 
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price, say, $4 000, maybe there should not be a warranty, because a person does not get much in the way of a 
motor vehicle for $4 000.  The simplest way to do that would be to get people to sign a clause stating that they 
do not receive a warranty.  In general, the legislation is good, but a little bureaucratic.  It is good for the 
consumers as well as the industry.  It is important that this legislation go through to help the process in the used 
car business. 

I have some problems with unlicensed dealers.  The legislation does not seem to provide a definition for an 
unlicensed dealer.  I heard the minister at one stage say that selling one car makes a person a dealer.  I guess 
people are dealers if they sell one car, but I would like to know whether they are licensed or unlicensed dealers.  
If people sold more than two cars, maybe they would be licensed dealers.  This would provide some protection to 
people in the community who might think they are getting a good deal from a backyard dealer, whereas they are 
buying from somebody who is unlicensed and does not provide the protection they would received from a 
licensed dealer.  That aspect needs tightening up, and I will be interested to hear the minister’s response 
concerning unlicensed dealers. 

MR KOBELKE (Nollamara - Minister for Consumer and Employment Protection) [1.16 am]:  I thank members 
who have contributed to the debate and for their support of the legislation.  As I have already indicated, this 
legislation was put together by the previous Government when it introduced a Green Bill in October 2000.  This 
legislation is substantially that Green Bill, with an increase in penalties and some other issues that have been 
tidied up.  Members opposite have suggested that this legislation is over-regulatory and is heavy-handed.  It is 
certainly heavy-handed with people who operate outside the law and with backyard dealers.  My view is, and the 
member for Murray-Wellington may have expressed a similar view, that the legislation has a pretty good balance 
between looking after consumers and meeting the needs of industry.  The industry has been centrally involved in 
the development of the Bill; since we came into government industry has been consulted on the Bill.  I think this 
package helps the industry and is also very strong in providing increased protection for consumers. 

The member for Mitchell suggested that this legislation had been delayed by this Government because of its 
social reform legislation.  That is not the case.  The fact is that the previous Government took four or five years 
to put this legislation together.  We have brought it forward in about nine months.  I agree, it could have been 
done more quickly.  The reason for the delay is not that the Government has other legislation on its program.  It 
is because we are stronger on consumer protection than the previous Government and we are bringing forward a 
range of issues, one of which is that we will extend registration to motor vehicle repairers.  I was keen to 
combine those two issues in one piece of legislation.   

We consulted with industry, which supported us in an endeavour to regulate repairers.  The view that came back 
was that a range of provisions for the regulation and registration of motor vehicle repairers needed a lot more 
work.  By the time we had finalised that work, in consultation with industry, we would have delayed this Bill 
even further.  I accept the Deputy Leader of the Opposition’s comment that this legislation has been delayed a 
bit, but the reason for the delay is that the Government intended to include with this legislation a Bill to regulate 
motor vehicle repairers.  We will still do that, but we need much more consultation.  That legislation will be 
presented some time next year, if we can get the consultation moving.   

I have already answered the question regarding the staff.  Clearly, a commitment has been made to put on extra 
staff, which shows that we are not only changing the legislation but also ensuring it will work.  

Another point is the potential to index the penalty.  As is already clear, the Green Bill circulated by the previous 
Government sought to increase the penalty from $3 000 to $20 000.  This Government has increased it by two 
and a half times to $50 000.  The issue of indexation is not realistic.  It is not common practice in our statutes to 
index penalties.  Other States have those procedures; therefore, to attempt it would be out of keeping with 
general practice.  We have increased the penalty substantially.  In addition, if the repairers’ Bill incorporates this 
Bill, we will have an opportunity to again examine those penalties.  There is no need to worry about indexation 
at this stage.  

The issue of unlicensed dealers is not as complicated as people suggest.  If people deal in vehicles for 
commercial gain and do not have a licence, they will be committing an offence.  In all matters, people who 
breach the law are brought to book by being charged and found guilty in a court; therefore, we must be able to 
make a case that will stand up in court.  That will involve issues such as proof of commercial gain.  Questions 
will be asked, such as whether the person transferred ownership of the vehicle without it going through his name.  
That could be important material evidence to show that the person was simply making commercial gain.  The 
number of times someone did that could be useful evidence to prove commercial gain.  However, if someone 
were to get a vehicle from someone, transfer it on and pocket a sizeable amount of money, there would be a 
substantive case that that person had been an unlicensed dealer, even if he did it only once in his own name.  The 
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issue then would show that the person clearly set out to make commercial gain by dealing in one or more 
vehicles.  If that evidence were available, the person would be considered to be an unlicensed dealer.  

People will try to cover up that behaviour in different ways by suggesting that they were selling the vehicle on 
behalf of a relative, etc.  If there is a basis to that, there may not be a case.  Clearly, in all these matters, 
successful prosecution of a case in court is the issue.  That is not always as clear-cut as we would like it to be, 
but there is no definitional problem with the Bill.  

In the past, companies that have been holding a number of vehicles to sell on consignment have gone under.  The 
owners of the vehicles have, therefore, lost out.  The trust accounts are a way of giving some form of protection 
to those people.  If that protection is to mean anything, those trust accounts must be audited.  If dealers do not 
want to work in that area, they do not have to open trust accounts.  If they want to handle vehicles by sale on 
consignment, they must have a properly audited trust account and fulfil the necessary requirements for that 
account. 

Mr Birney:  The Australian Taxation Office does not even do an annual audit for company tax.  An audit every 
year seems to be far too often.  That is a cost a business must pay.  It seems to be out of step. 

Mr KOBELKE:  I do not think the member for Kalgoorlie is making a reasonable comparison.  We are dealing 
with consumer protection legislation that will assist industry in a number of ways.  We have clear cases in which 
people have lost the value in their vehicle and had no return when they have sought to sell their vehicle on 
consignment.  We are putting in place a form of protection through the requirement that dealers wishing to 
handle vehicles by sale on consignment must establish a trust account and factor into their business costs the 
need to audit and properly conform to the requirements of a trust account, otherwise they should not sell vehicles 
on consignment.  It will be a business decision that second-hand car sales people will make.  The Government 
sees it as a very important form of consumer protection.   

Mr Barron-Sullivan:  The minister must accept it is not a business decision; it is forced on them by regulation.   

Mr KOBELKE:  It is a business decision whether they sell on consignment. 

I confirm for the member for Roe that rebirthing is not included in this legislation; it is handled by the National 
Motor Vehicle Theft Reduction Council, which will establish a national register by next year.  Measures within 
the Bill, and the Act that this Bill will amend, complement that.  If we have effective registration of dealers we 
will have a way of policing that part of the market.  We propose to bring in legislation for the registration of 
repairers, which will be another way to ensure we have ethical people performing in the industry and that they do 
not get caught up in the selling of stolen vehicles and rebirthing.  Rebirthing is primarily tackled through a 
national register.  This Bill looks after the dealers, and later we will move on to legislation that deals with 
repairers that will complement and help the whole system to work more effectively.   

To address the issues raised by the member for Kalgoorlie one needs to understand that there will always be 
matters of degree.  There will be hard cases such as four-wheel-drive vehicles that have been driven down mines.  
Those are issues that the dealers have to consider and perhaps be cautious about when deciding on the value they 
put on them, otherwise they will lose out.  That is something that the industry is aware of - sometimes through 
bitter experience.  There will always be those hard cases.  The Bill before us was the coalition’s Bill in large 
part.  There was wide consultation with industry.   

The issue with the stepping arrangement - what is in and what is out and some of the hard cases on the periphery 
- has been considered at length.  This is a compromise position that tries to provide a simple regime that gives 
the best possible coverage, yet is simple enough for the industry to be able to work with and not find it too 
cumbersome a burden.   

Mr Birney:  Can you tell us why there is to be the difference between the 10 and 12 years and 150 000 and 
180 000 kilometres?   

Mr KOBELKE:  The industry has said that is a workable model.  It can always be adjusted, but it has been 
arrived at after thorough consultation with the industry.   

Mr Birney:  What was the thought behind the different warranty provisions? 

Mr KOBELKE:  It is difficult to provide a warranty for an older vehicle.  The arguments put by the member for 
Kalgoorlie may have some validity; I am not discounting that.  We could put many different arguments on those 
issues, and consumers and dealers would have different points of view.  The Government finally arrived at this 
position after thorough consultation.  We need to see how well it works in practice.  I am confident it is a good 
proposal.  Perhaps it is not the very best, but it is a good proposal.  It is a proposal that the last Government put 
together.  We are happy to go with it, because we do not wish to delay the matter by going back through a range 
of consultations to try to adjust some of those matters and therefore end up with a minor change that will delay 
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the whole process.  I thank members opposite for their contribution and assistance at this late hour in expediting 
the Bill.   

Mr Barron-Sullivan:  Two things need to be clarified that are both very important.  The first is one I picked up 
from the member for Kalgoorlie, who said that the way that the minister had described the operation of the 
warranty system in the second reading speech might be different from that set out in the legislation.  I agree with 
him.  On page 5168 of Hansard the minister is reported as saying that a used car warranty will apply to all 
passenger vehicles for which an amount of more than $4 000 is paid.  Then we get to the key part -  

and the vehicle is less than 12 years old or has travelled less than 180 000 kilometres at the time of sale. 

Clause 59 sets out new section 34A(2)(b) which reads -  

in the case of any other vehicle, it -  

(i) is not more than 12 years old; and 

(ii) has not been driven for more than 180 000 km. 

It makes sense to have the “and” rather than the “or” that the minister has used in the second reading speech.  
Two lines down in that paragraph in the second reading speech it reads -  

Vehicles within this range will be covered by warranty for either three months or 5 000 kilometres if the 
vehicle is less than 10 years old or has travelled less than 150 000 kilometres at the time of sale. 

Again, new section 34C reads that category of vehicle -  

means a vehicle that on the day of the sale -  

(a) is not more than 10 years old; and 

(b) has been driven for not more than 150 000 km; 

The next description of the category of vehicle is correct because it contains the word “or”.  It is to take into 
account a nine-year-old vehicle that has done 170 000 kilometres, because in that case it is less than 10 years, so 
the category 2 does not apply.  However, under the category 2 definition, because a vehicle must be more than 
10 years old or have been driven between 150 000 and 180 000 kilometres, it would apply.  I hate to say it but I 
think that needs clarifying. 

Mr KOBELKE:  I am happy to try to clarify it on the basis that I believe the member has misread it.  I do not see 
any inconsistency with the second reading speech and the contents of the Bill.   

Mr Birney:  You have used the word “or” in the second reading speech and “and” in the Bill.  It says that if the 
vehicle is $4 000 and 12 years old or 180 000 kilometres, then it is warrantable.  That is my example of the 11-
year-old vehicle that has done 450 000 kilometres.  I have not read the clause, but the Deputy Leader of the 
Opposition tells me that the word in the clause is “and”.   

Mr KOBELKE:  The member cannot take “and” in one and “and” in the other.  One must deal with the logical 
proposition.  That can be expressed in a number of different ways and still mean the same.  The issue is that in 
order to require the statutory warranty, a vehicle must cost $4 000 or more, and if it is under $4 000 it does not 
attract the statutory warranty.  It is also excluded if it is more than 12 years old, so it must be under 12 years old.   

Mr Birney:  And $4 000. 

Mr KOBELKE:  Yes, these would all be exclusions.  Similarly, if the vehicle has travelled more than 180 000 
kilometres, it would also be excluded. 

Mr Birney:  That is not how the second reading speech reads. 

Mr KOBELKE:  It does. 

Mr Birney:  It does not. 

Mr KOBELKE:  The member may try to pick over it, but I do not think it varies from what I am saying. 

Mr Birney:  Just read the second line. 

Mr KOBELKE:  It depends how the clauses are grouped.  On page 5168 of Hansard, the first sentence of the 
second last paragraph of the second reading speech states that the warranty applies for a vehicle for which an 
amount of more than $4 000 is paid, and the second point is that it is either less than 12 years old or has travelled 
less than 180 000 kilometres.   

Mr Birney:  It says, “or has travelled” but it should say “and has travelled”. 
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Mr KOBELKE:  No.  The logical conclusion that the member is coming to is not how the sentence should be 
interpreted.  I am not a lawyer, but in my days as a mathematics teacher I had to deal with logical propositions.  I 
do not see any logical inconsistency with that and the contents of the Bill.  I am happy to have that discussion 
continue at another time, but I honestly do not see any problem with it. 

Mr Birney:  Your view is now on the record, and that is the important thing. 

Mr Barron-Sullivan:  I refer to people who might sell one or a number of vehicles a year without transferring 
them into their own name.  My understanding of the advice I have been given by the Department of Consumer 
and Employment Protection is possibly different from what the Minister for Consumer Affairs has said.  For 
example, someone might buy a basket-case BSA A10 from a person who has restored it, so that it can be ridden 
on the road.  That person might then put the motorbike in the buyer’s name and license it.  In effect, he has sold 
the buyer a vehicle and licensed it although he has never put it in his name and the buyer has paid that person 
money for the task.  Earlier, the minister said that doing that to just one vehicle constitutes backyard dealing. 

Mr KOBELKE:  The proposal put by the member does not necessarily constitute backyard dealing because the 
person who sold the old motorbike would have to have made a profit.  That case would have to be made if the 
person had made a profit from buying and selling it.  However, if that person was a repairer and he made money 
only from the repair work, it would be hard to prove the case that he had bought and sold the bike for 
commercial gain.  

Mr Barron-Sullivan:  I would be very careful of that because that is obviously what many people in the backyard 
licensing game are doing.  They are repairing and selling wrecked cars.   

Mr KOBELKE:  That is why we want to license repairers.  

Mr Barron-Sullivan:  If they can say that they had not earned a profit from the sale of the vehicle but their profit 
comes from repairing the car, that could give them a way out.  

Mr KOBELKE:  That is why, when we license repairers, we will close any possible loopholes.  

Mr Barron-Sullivan:  You are saying that the repairer and restorer are not covered.  What happens in the case of 
someone who sells three vehicles throughout a year on behalf of family or friends for whatever reason?  The 
friends or family members might not be comfortable doing it or they might not want people going to their house 
or whatever.  They might give the repairer a couple of hundred dollars for their trouble.  If that repairer made a 
profit, under this strict definition the repairer would be considered a backyard unlicensed dealer.  

Mr KOBELKE:  If the repairer gained commercially from it, he would be considered a backyard dealer.  

Mr Barron-Sullivan:  That is not what this industry is trying to earmark with this legislation.  

Mr KOBELKE:  There will always be hard cases; however, the industry is concerned that backyard dealing is 
rampant and is taking a large percentage of the market away from licensed and reputable dealers and that many 
vehicles sold in backyards are substandard.  Indeed, some of them are safety traps.  We must make sure that 
vehicles are roadworthy and are sold by reputable dealers.  We are keen to stamp out backyard dealers.  On that 
basis, people who are not licensed to buy and sell vehicles for a profit will feel the full force of the law.  I thank 
members for their contributions.  

Question put and passed. 

Bill read a second time, proceeded through remaining stages without debate, and transmitted to the Council.  

House adjourned at 1.38 am (Wednesday) 
__________ 

 


